BEFORE ARBI TRATOR JI' M NI CHOLSON

In the Matter of

HAWAI | GOVERNMENT EMPLOYEES
ASSOCI ATI ON, AFSCME, LOCAL
152, AFL-CIOQ UNIT 09
PROFFESI ONAL NURSES

and

STATE OF HAWAI | , DEPARTMENT OF

)

)

)

)

)

)

_ )
Uni on, )
)

)

)

HEALTH, . .. .. )
)

)

Enpl oyer .

ARBI TRATI ON DECI SI ON AND AWARD

The undersigned Arbitrator was selected by the parties to
arbitrate the above-captioned grievance. A pre-hearing
conference was held on August 10, 1998. The arbitration was held
on Decenber 9,10 and 11, 1998 at the .....

Janes E. Hal vorson, Esq., represented the ..... , Depart nent
of Health, State of Hawaii, ("Enployer, State, ..... ") . Peter
Li holi ho Trask, Esq., represented the Hawaii Governnment Enpl oyees
Associ ation, AFSCME, Local 152, AFLCIO (Union) and Gievant
..... , (Grievant). Donna N Baba & Associates preserved the

hearing record of the case.



Both parties stipulated that this nmatter is properly before the
Arbitrator. Full opportunity was afforded the parties to present
evi dence, exam ne, and cross-exanm ne wtnesses and to present
final argunents through post hearing briefs. Represent ati ves
were found to fully, fairly, and conpetently present and

represent the respective positions of their clients.

FACTS

This grievance involves the ten-day suspension of Gievant,
effective ..... , for allegedly secluding a patient at ..... in an
unaut hori zed area w thout obtaining an order from the doctor and
failing to conplete the required docunents in accordance with the
hospital's policies and procedures.

At the time of the suspension, Gievant was a |icensed
Regi stered Professional Nurse Il (RN 1I1), who has been enpl oyed
at ..... since ...... He had graduated from nursing school and
received his diploma in ......

..... is nonitored by the United States Departnent of
Justice to ensure conpliance with contenpt orders as a result of
a class action suit initiated in 1991. Pursuant to this
monitoring, the Investigations Division of the State Departnent

of the Attorney General has assigned investigators to



..... whose primary duty is to investigate allegations of patient
abuse. To ensure that patients at the facility have access to
these investigators, the facility is required by the Departnent
of Justice to post the pictures of investigators throughout the
facility. The investigators used what once a barber shop on the
hospital premses as their office.  ..... was one of the
i nvestigators assigned to the hospital. He spent at |east three

out of his five-day workweek at the hospital.

(© o , a patient by the nane of ..... appr oached
investigator ...... ..... conplained to investigator ..... t hat
during the evening of ..... , at approximately 9:30 p.m G evant

had physically "dragged" her to her room and physically prevented
her from | eaving her roomw thout a seclusion order.
That sane day, investigator ..... conpleted a Patient Event

Report and submtted it to the risk managenent office at the

facility. Subsequently, investigator ..... was assigned by his
supervisor to conduct an investigation into ..... conpl ai nt.
| nvestigator ..... conducted the investigation and conpleted it
on ..... , the investigation was submtted to the Patient

Protection Conmttee through the risk managenent office.
| nvestigator ..... found the following relating to

Gi evant:



1. On ..., , at approximately 2130 hours, nultiple staff
confirmed they witnessed Gievant had used unnecessary

excessive physical force and dragged ..... into her
room
2. On ... , at approximtely 2130-2155 hours, nmultiple

staff confirnmed they w tnessed Gievant prevent .....
from exiting her room by blocking the door with his

foot.

3. On ... , approximately at 2130-2155 hours, nmultiple
staff confirnmed ..... [ Charge nurse] was present when
Grievant prevented ...... from exiting her room by

bl ocki ng the door with his foot.

4. ... and Gievant stated ..... was offered to
voluntarily go to her room

5. ... Kardex, dated ..... , 1500 - 2300 shift disclosed
..... "was told to go to [stay in] her room"™

6. No Patient Event Report was filed by ..... or Grievant
regarding this incident.

8. Progress Notes, entry date ..... /0800 hours, confirnmed
..... filed a Patient Gievance Form and placed it in
t he designated grievance box. This was confirmed by RN
..... and RN ......

1. ..., [RN ..... ] stated Gievant told her that "This is
the way things are done on ny shift, when you go to
nights they do things differently than on this shift.

This is a comon occurrence wth ..... that she
m sbehaves in this manner frequently ... it not
necessary to call a doctor and get an order . . . it

woul d be too nmuch paper work to get a seclusion order.”
..... also stated during this tinme, Gievant was
"pointing to a badge" attached to his shirt that
expl ai ned the proper seclusion procedures.

| nvestigator  ..... det erm ned t hat pati ent abuse was

substantiated. Although he did not interview all possible



W tnesses ..... determned that there was a preponderance of
evi dence to support Enployer's burden of proof. ..... defi ned
preponderance as fifty percent plus one. He determned that in
addition to the conplainant, the followng staff nenbers
confirmed all or a portion of the allegations against Gievant:

RN ..... ("..... "); Par a- Medi cal Assi st ant ("PMAY) L

..... has a policy and procedure nunber 04.250.003 governi ng
the use of seclusion and bodily restraint which defines

secl usion as foll ows:

Si mul t aneous confinenment and isolation of the patient.
Secl usion occurs whenever a patient is placed alone in
an isolated room or enclosed space and the exit from
the room 1is nmechanically prevented by physical
intervention by the staff.
Addi tionally, seclusion cannot occur in the patient's
room Seclusion nmust occur only in a designated seclusion room
..... al so has a policy and procedure governing patient
abuse nunbered 14. 005. 007.
Seclusion in a psychiatric setting is to be used as a
| ast resort and is strictly controll ed.
On ..... , the Adm nistrator, ..... , requested investigator

..... to conduct an additional investigation, which was done

and he reported back to the



Adm ni strator on ...... In a letter dated ..... , the
Adm ni strator, ..... , forwarded the investigative report to the
Director, Departnent of Health, wth a recomendation for
di sm ssal of the Gievant. In arriving at this recomrendati on,
the Adm nistrator determ ned that there was just and proper cause
for disciplinary action and used the seven part just cause
checklist in arriving at this determ nation.

On ..... , Grievant was advised, in witing, by letter from

Lawrence Mike,("Mike") Director, Departnent of Health, State of

Hawai i, that he was being dismssed from his position, nunber
12035, Registered Professional Nurse IIl, effective the close of
business on ..... , for an incident which occurred on ..... , In

..... at approxi mately 2130.

According to Mike, Gievant was found to have (1) abused
patient (..... ), (2) placed her in seclusion in an unauthorized
area, (3) did not obtain an order from the doctor on duty to
pl ace her in seclusion; and (4) failed to conplete the required
docunents in accordance wth the hospital’s policies and
pr ocedur es. In addition Gievant was alleged to have used
"unnecessary and excessive force" in grabbing the patient by her
two arnms and "dragging" her into her room then secluded and

restrained her fromleaving her own room



A pre-dismssal neeting was held on ...... On ..., , Mike,

advised Gievant, in witing, that as a result of the pre-
di sm ssal neeting of ..... , he was extending Gievant's dism ssal
date from..... to the close of business ......

Following this neeting, the Director ordered follow up on
several issues raised by Gievant. ..... ("..... ") conducted a
follow up investigation. As a result of this additional
i nvestigation, Gievant's punishnment was reduced froma dism ssal
to a ten-day suspension. ...... 's follow up interviews confirnmed
that two staff nenmbers ..... and ..... observed Gievant block
t he door of ......

Union filed a step 2 grievance dated Cctober 30, 1997, on
behal f of the Gievant. A step 2 neeting on Cctober 30, 1997 was
held and the Gievant produced additional matters he w shed
considered. ..... conducted the step 2 neeting and conducted the
follow up on the issues raised by Gievant. The step 2 response
dated Novenber 7, 1997, denied the grievance. Union submtted a
step 3 appeal dated Novenber 18, 1997.

..... (".....") Labor Relations Division, Departnent of
Human Resources Devel opnent adjudicated the step 3 appeal. In
preparation for the step 3 neeting, ..... reviewed the matters

al ready rai sed bel ow and conducted additional inquiry.



A step 3 neeting was held on Novenber 25, 1997, at which tine the
Gievant presented additional mat eri al . These additional
materials included statenents of support for the Gievant signed
by several of the staff w tnesses who had made prior statenents
agai nst him Following the neeting the Gievant submtted
additional material by FAX

..... conducted additional interviews of six of the
w tnesses and she confirmed the following staff nenbers saw the
Gievant wwth his foot against ..... ‘s door: ..... D D ;
and ..... ("..... "). Two of these staff nenbers confirmed their
initial statenents against the Gievant even though the G evant
had obtained their signatures of support.

Enpl oyer concluded that Gievant prevented ..... fromexiting her
room when he bl ocked the door with his foot.

On Decenber 8, 1997, the Enployer, by and through the
Director of the Departnment of Human Resources Devel opnent, Janes
Takushi, rendered its Step 3 decision sustaining the ten day
suspensi on.

On Decenber 15, 1997, the Union, by and through Business
Agent, ..... , hotified the Enployer of the Union's intent to

arbitrate the grievance of Gievant.



| SSUES

Whet her the ten-day suspension was for just and proper

cause and if not, what is the appropriate remedy?

RELEVANT SECTI ONS OF THE UNI T 09 AGRERVMENT

ARTI CLE 11 - DI SCI PLI NE

A. Enpl oyees shall be subject to discipline by the Enployer

for just and proper cause. Such Enpl oyees who are
di sci plined shall be furnished the reason or reasons for
the discipline in witing and shall, subject to the

provisions of Article 19, Personnel File, be provided the
opportunity to coment in witing in their own defense.

B. When the Enployer takes action under this Article which
either the Enployee or the Union believes is inproper or
unjustified, the Enployee or the Union shall have the
right to process a grievance through the grievance
procedure as provi ded under Article 14,
Gi evance Procedure, hereunder.

ARTI CLE 3 - MAI NTENANCE OF RI GHTS AND BENEFI TS

Except as nodified herein, Enployees shall retain all rights
and benefits pertaining to their conditions of enploynent as
contained in the departnmental and civil service rules and
regul ations and statutes at the tinme of execution of this
Agreenent, but excluding matters which are not negotiable
under Chapter 89, HRS.

ARTI CLE 20 - PERSONAL RI GHTS AND REPRESENTATI ON
C. When grievances are filed against Enployees of this unit

for actions taken by them in the <course of their
enpl oynent and within the scope of their supervisory



and/ or  manageri al duties and responsibilities, t he
Enpl oyer shall provide them with necessary staff support
and representation. Wen such assistance is requested by
the Enployee and the Enployer fails to furnish such
assi stance, the Enployee will not be penalized for any
i nproper action taken.

E. The Enployer shall provide Enployees wth advice and
assistance in the interpretation and adm nistration of
collective bargaining contracts or agreenents covering
t heir subordi nates. Whenever Enpl oyees perform or carry
out their assigned supervisory and/or managerial duties
and responsibilities, based on such advi ce and
assi stance, the Enployer agrees to provide full support
to the Enpl oyees should conflict or grievances arise.

J. Bill of R ghts

As used herein, the term"conplaint” refers to an allegation
agai nst an Enployee which is made by an individual who is
not enployed within the sane division. Whenever such a
conplaint is filed, the follow ng shall be applicable:

1. No Enpl oyee shall be required to sign a statenent of
conplaint filed against her.

2. | f the Enployer pursues an investigation based on such
conplaint, the Enployee shall be advised of the
seriousness of the conplaint. The Enployee will be
informed of the conplaint and wll be afforded an

opportunity to respond to the conplaint, and to furnish
evidence in support of her case. The Enpl oyee shall
have the right to be represented by the Union in
presenting her case.

3. Before making a final decision, the Enployer shal
review and consider all avail able evidence and data,
including factors supporting the Enployee's position,
whet her or not she offers such factors in her own
def ense.
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RELEVANT . . ... PCOLI CI ES AND PROCEDURES

..... , Policy and Procedure Manual Nunber: 04.250.003
Ef fective Date: 01/22/96
Subj ect: Use of Seclusion, and Bodily Restraint
Ref erence: DQJ, Chapter 11-175, JCA HO
Per spectives Nov/Dec 1992

PURPOSE: To ensure that all patients who are placed in
physi cal or nmechanical restraints, seclusion, or
chem cal restraints are nonitored adequately by
appropriate nedical personnel and that no patient
is restrained or secluded for a period greater that
that necessary for the patient to no | onger exhibit
behaviors denonstrating an immnent threat of
serious harmto self or others

PCLI CY: Bodily restraint, secl usi on, or chem cal
restraints, are admnistered by a qualified
prof essi onal and are never used for the convenience
of the staff, for punishment, or in lieu of
prof essionally devel oped treatnent and/or training
progr amns.

DEFI NI Tl ONS:

Bodily Restraints - Physical or nechanical devices used to
restrict the free novenent of a patient or the novenent or
normal function of any portion of the patient's body;

Chem cal Restraints - Chenical substances used for the sole
purpose of controlling the behavior of a patient, and not
for treatnent purposes.

Seclusion - Sinmultaneous confinenment and isolation of the
patient. Secl usion occurs whenever a patient is placed
alone in an isolated room or enclosed space and the exit
fromthe roomis nmechanically |ocked or any attenpt by the
patient to |leave the room will be prevented by physical
intervention from the staff. Secl usi on al so occurs when a
patient is placed in an isolated roomand confined in such a
way that any attenpt by the patient to exit the roomwll,
or it is reasonably believed by the patient that it wll,

11



result in the application of sanction, such as the |oss of
privil eges.

EMPLOYER POSTI ON

Enpl oyer argues that Section 89-9(d), HRS, and Article 11 of

the CBA permt Enployer to discipline enployees for just and
proper cause. In order to understand just and proper cause it is
hel pful to review what is commonly known as the "seven tests of
just cause." These tests are widely accepted, as noted in

Anchorage Hilton Hotel, 102 LA 55, 58 (Landau 1993).

In the realm of collective bargaining, the neaning
of just cause has been devel oped through decades of
arbitral decisions. The nost w dely accepted and
applied standard of just cause in labor arbitration
was devel oped over 25 years ago and is comonly
referred to as the "seven tests of just cause."
See, Enterprise Wre Co., 46 LA 359 (Daugherty

1966) .

This standard has been dissem nated anongst all of the
departnments of the State of Hawaii. It has al so been recognized
by arbitrators in the State of Hawaii, including public sector
arbitrations and arbitrations at ...... State of Hawaii, 109 LA

289 (Nauyokas 1997).
In addition, the test no longer requires a finding of "no
just cause" if there is a "no" answer to any one of the seven

tests. Hillhaven Corp., 91 LA 451 (MCurdy 1988).

12



Enpl oyer's contends that its actions neet all seven tests of
just and proper cause. Enployer explicitly used the seven tests
of just and proper cause. In addition, a step-by-step review
arrives at the sanme concl usion:

1. Did the Enpl oyer give the enpl oyee any forewarning
of the possible disciplinary consequences of the enployee's
conduct? Answer: YES.

It is undisputed that the Gievant was nmade aware of the
seriousness wth which Enployer viewed patient abuse and
violation of the seclusion policy. Gievant hinself acknow edges
that policies and procedures nostly applying to nursing, such as
pertaining to seclusion, are readily available at the nursing
station. Moreover, Gievant testified at |ength concerning the
specifics of the seclusion policy and procedures as well as the
need for "one hundred percent conpliance.” Thus, Gievant was
clearly inforned of Enployer's expectations, the neans to carry
out those expectations and the consequences of failure to neet
t hese expectati ons.

2. Were Enployer's rules reasonably related to the
orderly, efficient and safe operation of the facility and the
performance that Enployer mght properly expect of the enployee?

Answer : YES.

13



Clearly the very purpose of the ..... is to provide a safe
and secure place for the patients and the staff. In addition,
the very treatnent of the patients in this type of facility
depends on the scrupulous adherence to sound treatnent
pri nci pl es, which includes mnimzation of restraint and
i sol ati on.

3 and 4. Did Enployer, before adm nistering discipline
to an enployee, make an effort to discover whether the enployee
did in fact violate or disobey a rule or order of nanagenent?
Was the investigation conducted fairly and objectively?

Answer: YES.

The Gievant had the benefit of four investigations in this
case. The first investigation was conducted by a professional
investigator who is independent of Enployer. Despite the
apparent thoroughness of this investigation, the Hospita
Adm ni strator returned the investigation for additional inquiry.
Then, after Gievant was permtted to submt additional material
in response to the allegations, the Departnent D rector ordered
additional inquiry into a nunber of issues raised by Gievant.
This second investigation resulted in a reduction of the proposed
puni shiment from dism ssal to suspension. This second
investigation and the Director's action show that was not nerely
a superficial reconsideration and it clearly reflects a desire to

be fair and the giving of the benefit of the doubt to Gievant.
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The third investigation was conducted at the step 2 |evel
where the disciplinary decision was reconfirmed. Finally, at the
step 3 investigation, in response to the clains of the Gievant,
new evi dence was found that nore than reconfirned the Gievant's
guilt. In fact the evidence obtained at this stage in the
process begins to paint a picture of the Gievant using pressure
to influence the statenents of his co-workers. In addition, the
pattern energes that once the Gievant suspects that a witness or
an investigator does not support Gievant, the Gievant attacks
the professionalism and the credibility of the investigator or
t he wi tness.

5. At the investigation did the "judge" obtain
substantial evidence or proof that the enployee was guilty as

charged? Answer: YES.

The evidence against Gievant is substantial. The initial
investigation had four staff nmenbers (..... s e y e , and
..... ) stating that Gievant was blocking .... s door. Gievant

requested additional investigation at the pre-dismssal hearing
and ..... confirmed wth two of the staff that Gievant was
bl ocking the door (..... and ..... ) . Gievant asked for an
additional investigation at the step 2 and step 3 neetings.
..... not only confirmed wth three of the staff (....., .....

and ..... ) that Gievant was blocking ..... " door with his foot,

15



found a fifth staff nmenber (..... ) who also confirned that the
Gievant was bl ocking the door. Moreover, this new w tness was
one the Gievant had presented as one who would support his
posi tion.

In summary, in addition to ..... and ..... , four staff
menbers have consistently stated that the Gievant was bl ocking

the door. The Gievant questioned the credibility of only one of

t hese staff nenbers, ...... However, Giievant solicited ..... 'S
support purportedly knowing that ..... has a credibility problem

Enpl oyer asserts that Gievant tried to portray ..... as
having been led astray by ...... However, ..... told both
i nvestigator ..... and ..... that she contacted ..... only
because she was the Union steward. In addition, Gievant's
claims that this investigation is the result of ..... 'S
initiative are unsupported. | nvestigator ..... clearly

established that the initiation of his investigation was the
result of direct contact with ......  ..... flatly denied
discussing the progress of his investigation wth ......
Finally, Gievant's assertion that ..... was influenced by .....
is not supported by ..... " witten statenment submtted by

Gievant when he attacked ......

16



6. Has the Enployer applied its rules, order, and
penalties fairly and wthout discrimnation to all enployees?
Answer: YES.

There is no evidence that the punishnent given to the
Gievant was disparate. The initial recomendation of dism ssal
included patient abuse which is considered the npbst serious
offense that can be conmtted in a patient care environment.
Clearly, the reduction in the Gievant’s punishnent, as
determ ned by the Director, was proportionate to the reduction in
the degree of patient abuse found to have been commtted by the
Gi evant.

7. Was the degree of discipline adm nistered by the
Enpl oyer reasonably related to the seriousness of the enployee’s
proven offenses and the record of the enployee in his service
wi th the Enpl oyer? Answer: YES.

Cenerally, an arbitrator should not substitute his own
judgnent as to the appropriate disciplinary action for that of
Enpl oyer absent conpelling evidence that Enployer has abused its

di scretion. Wirlpool Corp., 58 LA 421, 430 (1972). O, as nore

recently opined by arbitrator Kanner in Caro Center, 104 LA 1092

(1995):
In my opinion, the bottomline followed by the majority
of Arbitrators is that, where the discipline/discharge
appears unreasonable in the light of all the facts, the
Arbitrator has the authority to nodify or vacate it.
But | amalso of the view that managenent's deci sion

17



should not lightly be wupset if wthin the broad
par aneters of reasonabl eness.

Enpl oyer argues that Gievant’s m sconduct is nore than just
bl ocking the door of a patient and thereby effecting an
unaut hori zed secl usi on. Gievant failed to report the incident
and has continued to carry on a canpaign of denial of his
m sconduct , acconpani ed by attacks on those co-workers
consci enti ous enough to cone forward and tell the truth. In fact,
Gievant has extended his attacks to the investigator and agai nst
t he person conducting the step 3 adjudication.

Wiile Gievant should not necessarily be given greater
puni shment just because he "plead not guilty", his post
secl usi on/ abuse conduct clearly reveals that he |acks renorse and
refuses to accept personal responsibility. These factors weigh
heavily against mtigation of the Gievant’s punishnment, despite
his prior unblem shed, albeit short, record.

Gievant was provided the opportunity to respond to the
charges against him during the investigation. He was given the
opportunity to appear at a pre-dism ssal hearing where he was
able to have his punishment reduced. Finally, Gievant has had
the opportunity to contest his suspension at steps 2 and 3 of the
grievance process prior to this arbitration.

Gievant was disciplined for just and proper cause. The
Gievant has failed to rebut the evidence that Gievant
i nproperly

18



bl ocked ..... " door and effected an unauthorized seclusion and
failed to properly report the incident.
For the foregoing reasons, the grievance should be

deni ed and the suspensi on shoul d be uphel d.

UNI ON POSI TI ON

Union asserts that the record reflects that Enployer
notified Gievant of his termnation effective the close of
business ..... , finding, by investigative report from the
Attorney Ceneral’s office, that Gievant had (1) abused patient
..... , (2) used unnecessary and excessive force to place her in
seclusion in an wunauthorized area; (3) failed to obtain a
physi ci ans order for seclusion; and (4) failed to conplete the
required docunents in accordance wth ..... policies and
pr ocedur es.

The record also reflects that Enployer clainmed as a result
of the pre-dismssal neeting of ..... , that it had reservations
and questions about the investigative report of the Attorney
Ceneral’s office. Subsequently, further investigation was
conducted by the Director’s office by ..... and ..... of DHRD
which resulted in a reduction of the charges that fornmed the

basis of the termnation to (1) involuntarily secl udi ng
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patient ..... in an unauthorized area w thout physicians orders
and (2) failing to conplete required docunents in accordance with
hospi t al policy further resulting in a reduction of the
disciplinary action from termnation to a ten-day (10)
suspensi on.

Enmpl oyer contends that the 10 day suspension is justified
based on the Attorney GCeneral Investigation and the follow up
i nvestigation by ..... and ..... and conports with the "just and

proper cause" seven point test pursuant to Enterprise Wre

Conpany, 46 LA 359, 362-365 (1966).

In its Pre-Arbitration Hearing Conference Statenment, Union
contended, that under the seven point test for just and proper
cause enunciated by Arbitrator Carroll R Daugherty in the

semnal case of Enterprise Wre Conpany, 46 LA 359, 362-365

(1966), applied by Hawaii arbitrators since 1984, the ten day
suspension of Gievant was w thout just and proper cause and a
violation of Article 11 of the Unit 09 Agreenent.

In particular Union suggest close scrutiny by the Arbitrator
of the following five questions of the seven point just cause
test will invalidate the Enployer’s disciplinary action against
Grievant. These five questions are briefly:

1. Whether the Enployer nade an attenpt to discover

whet her the Giievant did, in fact, violate or disobey
the seclusion policies and procedures?

20



2. Was the investigation conducted fairly?

3. D d the decision-nmaker have substantial evidence

of whether the Gievant was actually guilty of what he
was charged wth?

4. Was the Enployer’s disciplinary action evenhanded
or nondiscrimnatory?

5. Was the degree of discipline excessive in this
situation?

Uni on contends that there is a lack of substantial evidence
justifying any disciplinary action and, based on Gievant’s
hi story of enploynent with the ..... , the ten-day suspension is
excessive if the arbitrator believes disciplinary action is
appropri ate.

As its renmedy, Union request that: (1) the ten-day
suspensi on should be rescinded, (2) conpensation lost as a
result of the ten-day suspension including, back pay, |ost
tenporary assignnment, and overtine Gievant would have received
had he not been suspended, in order to be nmade whole, (3) that
all derogatory material in any way related to this matter be
expunged from Gievant’s files, (4) that Enployer ceases and
desist formfurther violations of the Unit 09 Agreenment, and (5)
such other and further relief as the Arbitrator deens just and
proper under the circunstances of this case.

Union argues that the parties, by and through their

respective counsels, have stipulated that the issue is whether
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the ten-day suspension of Gievant was for "just and proper
cause" pursuant to Article 11 of the Unit 09 collective
bar gai ni ng agreenent.

Uni on asserts that the Unit 09 Agreenent does not however
contain a definition of "just and proper cause". As a result the
Arbitrator is allowed to fashion his own definition of "just and
proper cause", wthin reason. Uni on respectfully suggest that
any definition utilized by the Arbitrator consider and include
the standard enunciated by Arbitrator Carroll R Daugherty in
Enterprise Wre Conpany, 46 LA 359, 362-365 (1966).

In Enterprising Wre Conpany, supra, Arbitrator Daugherty

suggests a set of guidelines or criteria be enployed in any given
case to be determ ned whether the arbitrator should "substitute
his judgenent for that of the enployer"”. (El kouri & Elkouri, How
Arbitration Wrks, page 666, 4th Edition (1985) The guidelines
are seven (7) questions against which Enployer’s conduct nust be
measur ed. A single negative response to any of the seven-
criterial questions invalidates Enployer’s disciplinary action.
These criterial questions include the foll ow ng:
1. D d the Enployer give the Enpl oyee forewarning or
f or eknow edge of t he possi bl e or pr obabl e

di sci plinary consequences of t he Enpl oyee’ s
conduct ?
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2. Was the Enployer's rule reasonably related to (a)
the orderly, efficient, and safe operation of the
Enmpl oyer's business and (b) performances that the
Enpl oyer m ght properly expect of the Enpl oyee?

3. Did the Enployer, before admnistering discipline
to an Enpl oyee, nmake an effort to di scover whether
the Enployee did in fact violate or discharge a
rule or order of the Enpl oyer?

4. \Was the Enployer’s investigation conducted fairly
and objectively?

5. Did the Enployer obtain substantial evidence or
proof that the Enpl oyee was guilty as charged?

6. Has the Enployer applied its rules, orders and
penal ti es evenhandedly and w thout discrimnation
to all Enpl oyees?

7. Was the degree of discipline admnistered by the
Enpl oyer in this case reasonably related to (a) the
seriousness of the Enployee’s proven offense and
(b) the record of the Enployee in his service with
t he Enpl oyer?

In the often quoted case of Gief Bros. Cooperage Corp., 42

LA 557 (1964) arbitrators, |ike Daugherty, have been confronted
wi th uni on- managenent agreenents that do not contain a definition
of "just and proper cause". Nevertheless, over the years the
opinions of arbitrators in innunerable discipline cases have
devel oped a sort of "comon |aw' definition thereof, entrenched
now in Elkouri & Elkouri, How Arbitration Wrks, 4th Edition

(1985). Union cites Hawaii cases in support of this argunment.
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Uni on argues that the docunentary evidence establishes that
Empl oyer initially notified Gievant of his dism ssal because it
found Gievant to have (1) abused patient ..... , (2) placed her
in seclusion in an unauthorized area, (3) not obtained an order
fromthe doctor on duty to place her in seclusion, and (4) failed
to conplete the required docunents in accordance with hospita
policy and procedures. These charges that formthe basis of the
Enmpl oyer’s disciplinary termnation, were a result of an
i nvestigative report prepared by ...... The investigative report
also included allegations of Gievant using "unnecessary and
excessive force" to drag ..... into her room where she was, it
is alleged, secluded and restrained in violation of hospital
policy. The investigative report also alluded to appearances of
a conspiracy to cover-up patient ..... 's abuse conpl ai nt agai nst
Gi evant.

However, notw thstanding the investigation conducted by the
attorney general's office (..... ), Mike, expressed concerns that
questioned the validity and basis of the conclusions nade in the
i nvestigative report.

Specifically, Mike concluded that the investigator should
have talked to all of the w tnesses. M kke testified: "that
upon review the only person who seened to say that she was
dragged was the patient herself", "that the investigator is not
to make
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a judgenent on when enough is enough and that he is an

i nvestigator and he nust do a thorough investigation", "that the
i nvestigative person, individual, ..... , My have attenpted to
place words in wtnesses nouths", all leading to the overall

concern of whether the investigation was fair.

As a result of his concerns, Mike, after the Pre-Di sm ssal
nmeeting, assigned ..... to follow up on certain issues.

As a result of her follow up investigation and verbal report
Mike rescinded Gievant's termnation and issued a ten-day
suspension instead because Mike did not think he could
substantiate a dismssal for Gievant. Accordingly the ten-day
suspensi on was issued because Gievant (1) involuntarily secluded
patient ..... in an unauthorized area w thout obtaining an order
fromthe doctor and (2) failed to conplete the required docunments
i n accordance with hospital policies and procedures.

Uni on argues that other than the flawed investigative report
by ..... , the record reflects no other formal investigative
review or report to substantiate the ten-day suspension of
Gi evant. Uilizing the "just and proper cause" standard
required by the Unit 09 Agreenent, and as interpreted by Hawaii
arbitrators, the facts of this case do not justify the ten-day

suspension of Gievant. The oral and docunentary

25



evi dence conpel the follow ng responses to each of the seven (7)

criterial questions required under Enterprise Wre Conpany:

1. Did the Enployer give the Enployee forewarning or
f or eknow edge of t he possi bl e or pr obabl e
di sci plinary consequences of t he Enpl oyee' s
conduct ?

Under the first criterial question, Enployer nust establish,
in carrying its burden of proof, that Gievant was provided
notice of the possible or probable disciplinary consequences for
violating the rule(s) or order(s) of the Enployer Gievant is
al | eged to have vi ol at ed.

The rule or order Gievant is alleged to have violated is
the ..... s policy relating to the Use of Seclusion and Bodily
Restrai nt.

Under the first criterial question, Enployer nust provide
evidence that Gievant was provided notice of the possible
di sci plinary consequences for violating this policy. The record
does not contain such notice to Gievant, either verbally or by
docunent . The record does however, contain a copy of the
prevailing Use of Seclusion and Bodily Restraint policy as
Enpl oyer Exhibit F, with a convenient unidentified nor testified
to hand-written statenment on the bottom of the page 1 of Enpl oyer
Exhibit F that portends to confirmthat the "Policy is available

on floor & ..... is famliar policy. However, Enployer
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failed to assert and prove at the arbitration of this case that
it provided Grievant notice of the disciplinary consequences for
violating the Use of Seclusion and Bodily Restraint policy.
Famliarity with the policy is not disputed by Gievant However,
the first criterial question does not seek confirmation of the
exi stence of the policy, but whether Enployer notified Gievant
that violation of that policy would likely result in disciplinary
action against him Enployer failed to produce such testinony.
Based on the foregoing, Union submts that the fair answer
to the first criterial question is "NO'. Enpl oyer did not give
Gievant forewarning or foreknow edge of the possible or probable

di sci plinary consequences for his conduct.

2. Was the Enployer’s rule reasonably related to (a)
the orderly, efficient, and safe operation of the
Enpl oyer’ s business and (b) performances that the

Enpl oyer m ght properly expect of the Enpl oyee?
Under the second criterial questi on, Enpl oyer must
establish, under its burden of proof, that the rules, violated by
Gievant and for which he was suspended, reasonably relate to the
orderly, efficient and safe operation of Enployer's business and

to performances Enpl oyer can expect of Gievant.

Uni on agrees that the use of Seclusion and Restraint Policy

of the ..... relates to the (a) orderly,

27






efficient, and safe operation of the ..... and to the (b)
performances that the Enployer mght properly expect of the
Enpl oyee. This stipulation is totally independent of any
obligation Enployer carries to establish a conpelling affirmative
response to this criterial question. In that respect, Union
submts that the proper response to this criterial question,
based on the failure of Enployer to produce evidence to establish
to the contrary is that a Negative response. However, in view of
the fact that Gievant knows his duties and responsibilities well
enough to be licensed, and have a career with no prior incidents
or failures resulting in disciplinary action, Union and Gievant

submt that the fair response to the second criterial question is

"YES". The Enployer’s rule, the Use of Seclusion and Restraint
policy, is related to the (a) orderly, efficient, and safe
operation of the ..... , and to the (b) performances that the

Enpl oyer m ght properly expect of the Enpl oyee.

3. Dd the Enployer, before admnistering discipline
to an Enpl oyee, nmake an effort to di scover whether
the Enployee did in fact violate or disobey a rule
or order of the Enployer?

This critical question sinply asks whet her Enpl oyer nade an

attenpt to discover whether Giievant did in fact violate or
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di sobey the wuse of Seclusion and Bodily Restraint policy as
al | eged.

The record reflects that an investigation was conducted by
..... , Investigator IV, Departnment of the Attorney General, State
of Hawaii .

From the foregoing record it appears that the response to
the third criterial question is "YES". Enmpl oyer did nake an
effort to discover whether the Gievant did in fact violate the
Use of Seclusion and Bodily Restraint Policy. However, whet her
this attenpt was fair, objective, conplete and thorough, and in
conpliance with "due process" and the "just and proper cause"
standard are questions raised and answered in subsequent

criterial questions.

4. Was the Enployer's lInvestigation conducted fairly
and objectivel y?

This criterial factor questions the fairness and objectivity
of Enployer's investigation into whether Gievant did in fact
violate the Use of Seclusion and Bodily Restraint policy.

The record reflects that on ..... , Enployer attenpted to
termnate Gievant for (1) patient abuse, (2) placing patient in
seclusion in an wunauthorized are, (3) failure to obtain a

doctor’s order for seclusion, and (4) failure to
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conpl ete required docunents in accordance with hospital policy.
However, upon review of the investigative report and its flaws,
Enmpl oyer recogni zed that It could not substantiate the
termnation, and chose instead to rescind the termnation and
simul taneously issue Gievant a ten-day suspension for (1)
involuntarily secluding patient ..... in an unauthorized area
w t hout obtaining an order from the doctor and (2) failing to
conplete the required docunents in accordance wth hospital
policy. The record reflects that when questioned about the
reason for the change in disciplinary action fromtermnation to
suspension, Mike, stated that he was concerned that not all
W tnesses were questioned, inconsistent statements anong the
w t nesses, and he concluded that the investigator should have
talked to all the w tnesses.

The determning factor in the reduction of the disciplinary
action from termnation to ten-day suspension was that the
draggi ng accusation was only supported by the patient herself.

Finally, according to Mike, his concern was about the
fairness of the investigation.

O her failures of the investigation is that the investigator
for all his experience has nade a determnation of having a
preponderance of the evidence in support of the conclusions he

makes in the investigative report w thout having
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all the evidence. How he nmakes this conclusion without all the
evi dence needs no further discussion. It is |udicrous!

Mike made a telling statenent about the investigation and
..... 's view of the evidence when he said:

"That he (..... ) is not to make a judgenent about when
enough (evidence) is enough and that he's an investigator and he
must do a thorough investigation".

O her failures of the ..... 's investigation include but are

not limted to the foll ow ng:

1. The report does not cite, make reference to or attach
the Policy of the ..... ..... concluded Gievant
vi ol at ed. There is no discussion of the record of
established facts to support a finding Gievant violated
the policy not identified in ..... i nvestigative report.

2. The report fails to interview all possible w tnesses and
does not recite, make reference to any identification of
all the possible wtnesses. There is no daily assignnment
|l og identifying those present on the shift that may have
seen all or a portion of the events of ......

3. The report does not contain any corroborating
facts that tend to support or not support any of
the witness's statenents. ..... was alleged to
have seen the "draggi ng" portion of the evening of

...... Yet
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no one was able to verify that ..... was physically able
to see the events or not from her point of view No
line of sight was determ ned. Not even the residentia
room ..... was supposedly sitting in the door in was
made a part of the investigative report.

There is no map of the female dorm roons identifying by
establ i shed docunentation which room ..... was in and
..... was in. No nention is nmade of the floor plan of
each room and that it shares a bathroom w th another
room No one entered any of the residential roons to
determine if there was a comon bathroom with the
adj acent room No one checked if someone could actually
wal k from one room to another via the bathroom whether
it was | ocked or not.

The report concludes the presence of a conspiracy, and
the use of "unnecessary excessive force" fromcritica
W tnesses that form the basis of the alleged charges
against Gievant, which are later dropped by the
Di rector of heal t h because of t he | ack of
substanti ati on.

The witnesses relied on by the Investigator to conclude
physi cal abuse, are generally dism ssed because of the

| ack of corroborating evidence.
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The bottomline on the investigative report is that it is a
poor excuse of a proper investigative report. The excuse that
the U S. Departnent of Justice required all reports to be
conpleted faster is of no consequence.

By Enpl oyer's own adm ssions during the arbitration hearing,
the investigative report was inconplete. The problemis that the
reduction in disciplinary action from termnation to a ten-day
suspensi on does not rectify the problenms with the investigation,
nor make up for its inconpleteness or its inability to paint a
conplete picture of the events as they existed on the evening of
...... In short, a reduction in disciplinary action does not
val idate the flawed investigative report.

And the followup report by ..... does not constitute a new
and separate report, nor does it make up for the inconpleteness
of the ..... i nvestigative report. Al ... 's followup
activities do is confirm Mike's suspicion of the |ack of
justification for the termnation action against Gievant.
Yazawa's followup activities do not constitute a report that
substanti ates the ten-day suspension.

Based on the foregoing analysis of the facts in this case

Uni on submts that the conpelling response to the fourth
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criterial question is "NO'. Enpl oyer's investigation was not

fair or objective.

5. Did the Enployer Obtain Substantial
Evi dence or Proof That The Enpl oyee
Was Quilty As Charged?

Thi s critical question asks whet her Enpl oyer had
"Substantial evidence or proof" that Gievant was guilty of
violating the Seclusion and Bodily Restraint Policy of the .....
on ..... with respect to ......

Under Enterprise Wre Conpany, 46 LA 359, (1966), the fifth
criterial question asks, simlarly, "At the investigation did the
"judge" obtain substantial evidence or proof that the enployee
was gquilty as charged?' The inquiry according to Arbitrator
Daugherty includes a review of the foll ow ng notes:

Note 1: It is not required that the evidence be

conclusive or "beyond all reasonable doubt.”™ But the
evi dence nmust be truly substantial and not flinsy.

Note 2: The managenent "judge" should actively search
out w tnesses and evidence, not just passively take
what participants or "volunteer” witnesses tell him

Note 3: \Wien the testinony of opposing at the
arbitration hearing is irreconcilably in conflict, an
arbitrator seldom has any neans for resolving the
contradictions. Hs task is then to determ ne whet her
the nmanagenent "judge" originally had reasonable
grounds for believing the evidence presented to him by
hi s own peopl e.
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The record reflects that Enployer had the foll ow ng evidence
or proof that Gievant violated the ..... Policy on Use of
Seclusion and Bodily Restraint Policy to justify the ten-day

suspensi on:

1. The ..... | nvestigative Report (..... ) dated ......

Thi s i nvestigative report attenpts to substanti ate
conclusions of Patient Abuse/ Neglect, conspiracy to cover-up
pati ent abuse, use of unnecessary excessive force and the failure
to obtain physicians order for seclusion. The report
substantiates these conclusions with the testinony of four (4)
W tnesses ..... s e s e and ...... ..... is the only
W tness who appears to have seen Giievant seclude and restrain
patient ...... Her statenent to ..... however, is inconsistent
to witten statenent she signed on Novenber 28, 1997, along with
nine (9) other individuals, disproving seclusion and restraint.
..... also had a telephone discussion with ..... on ..... in
which she also confirmed and denied certain prior statenents
attributed to her by ...... And again on ..... s e wrote and
signed her own individual statenent about the incident of .....

and the subsequent events that transpired since that date.
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The wupshot of ..... various testinonies is that she is a
schi zophrenic w tness, who says what she needs to say for the
person she is speaking with. Unreliable, to say the |east of the
| nvestigative Reports primary w tness.

..... , 1s the individual who apparently wtnessed the

"draggi ng" allegation nade by the patient. Enpl oyer di sm ssed
this allegation. ..... does not assist this witness in anyway by
describing the room that ..... or ..... were in at the tinme of
the events of ..... occurr ed. Nor does ..... describe the room

..... was supposed to have resided in. And he did not see for
hinmself if what ..... clainmed she could physically see. And
neither did ..... nor ...... No one verified the line of sight
..... cl ai med she had.

The dismssing of the ..... 's statenments of "draggi ng" was
one of the smartest decisions this witer has ever seen Enployer
do. ..... ' testinony needs no further review.

..... is said to have witnessed Gievant grabbing both of
..... 's arns and forcefully placed her in her room and bl ocked
the door with his feet, forced ..... back into her room and

prevented her fromexiting her roomfor 20 to 30 m nutes.

On ..., s e states that she did not see patient abuse.
She indicates that patient ..... wal ked to her room But did not
mention ..... was being forcefully placed in her room
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She does say that the investigator tried to put words into her
nout h.

On Novenber 24, 1997, ..... signed a witten statenent with
nine others attesting to anong other things, there was no abuse
or seclusion or restraint.

On Novenber 25, 1997, in a telephone conversation wth
..... , ..... Stated that she assuned that he (Gievant) put his
foot at the bottom of the door because his hands were not on the
door, and that ... soneone nust have held the door ... Gievant's
foot nay have been there.

..... 's total statenents do not support anything resenbling
seclusion or restraint or abuse as concluded by the investigator

and charged by the Enpl oyer.

..... is said to have witnessed Gievant blocking .....'s
door with his foot, while ..... had one arm and | eg sticking out
the door. However, on Novenber 25, 1997, ..... signs a witten

statenment with nine (9) other persons attesting to the fact that
there was no seclusion, abuse or restraint of ...... .....
statenment is further questioned by the fact that there is
testinmony that he loves to get RNs into trouble and he has a
credibility problem

In summary, neither the conbination of all four Enployer

W t nesses nor any one of them singularly makes an
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unequi vocal statenment of guilt of Gievant of anything that is
not ultimtely made inconsistent by a subsequent statenment. This
is the sumtotal of Enployer's evidence and justification for a
t en- day suspensi on.

Furthernore the ..... definition of seclusion is not net
under the facts established in this case. In particular .....
was not secluded since the record reflects that patients are able
to walk from their room through the bathroom to the adjoining
room and exit that way. As shown during the wal k-through of
..... it is inpossible to be locked in a roomw th an access to a
shared bat hroom |f there was no seclusion, then, according to
M i ke, there would be no need to conplete the required docunents.

In total, Enployer's evidence does not anmount to substanti al
evidence it nust have under criterial question nunber 5. In
light of the nountain of contradictory evidence offered by
Gievant at many steps of this grievance, the little evidence
Enpl oyer has amassed in its investigative report or in follow up
i nvestigations, anounts to the flinsiest of threads. The
evidence is so thin it is anorexic.

Overall the evidence in this case l|lacks credibility, |acks
corroboration, | acks consi stency, and does not neet the

"Substantial evidence" test. Enployer’s decision to reduce the
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disciplinary action from termnation to a ten-day suspension
attests to the lack of evidence in this case. However, a
reduction in disciplinary action from termnation to a ten-day
suspension does not in and of itself render valid the lack of
substantial evidence that is required under the fifth criteria
guesti on. Enpl oyer is mstaken that a reduction in the
disciplinary action satisfies the lack of evidence requirenents

under Enterprise Wre Conpany. It is this kind of Enployer

t hi nki ng that conpels arbitration

Based on the foregoing, Union submts that the conpelling
response to the fifth criterial question is "NO' Enployer did not
obtai n substantial evidence or proof that the Gievant was guilty

as charged.

6. Has the Enployer Applied its Rules, Oders
and Penalties Evenhandedly and W tthout
Discrimnation to All Enpl oyees?

This criterial question asks whether Enployer applied its
rul es, orders and penal ties evenhandedl y and wi t hout
discrimnation to all enpl oyees.

Union submts that the el enentary investigation conducted by
Enpl oyer, the failure of it to provide a factual basis for
determining Gievant’s guilt of all alleged charges, and the |ack

of evidence advanced by Enployer in its case in chief, nust
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be viewed in a light favorable to Gievant, that no concl usion
can be nmade about the non-discrimnatory manner in which the
Enpl oyer applies its rules, orders and penalties, all lend truth
to the conclusion that a negative response to this criterial
question is conpelling. Enpl oyer, wthout affirmative facts
cannot be assuned to apply its rules, orders and penalties

evenhandedly and wi thout discrimnation to all enployees.

7. Was the Degree of Discipline Adm nistered By The
Enmpl oyer In This Case Reasonably Related to (a) The
Seriousness of the Enployee's Proven Ofense And
(b) the Record of the Enployee in his Service Wth
t he Enpl oyer?

This criterial guestion asks whether the discipline
adm ni stered by Enployer (ten-day suspension) in this case
reasonably relate to (a) the seriousness of Gievant's proven
of fense and (b) the Gievant's enploynent record with Enpl oyer.

The record, from the ..... | nvestigative Report, to the
followup telephone conversations, reported notes, submtted
group statenents, individual statenents and the testinony at the
arbitration hearing held herein, does not support a finding that
Enpl oyer had substantial evidence to support the gquilt of

Gievant for seclusion and failing to conplete the necessary

docunments in violation of ......
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The record supports the exenplary record of Gievant as
performng the duties and responsibilities with satisfaction and
W thout prior incidents of patient abuse, seclusion, neglect, or
failing to conplete necessary docunentation pursuant to .....
policy.

Based on Gievant's enploynent record and the lack of
substantial evidence to support a finding of Gievant's guilt of
secluding patient ..... and failing to conplete the necessary
hospi tal documents, Union and Gievant submt that the conpelling
response to the seventh criterial question is "NO'. The degree
of discipline admnistered by Enployer in this case is not
reasonably related to (a) the seriousness of the enployee's
proven offense and (b) the record of the enployee in his service
wi th Enpl oyer.

A review of the responses to the seven criterial questions
reflects two affirmative responses (Criterial questions 2 & 3)
and five negative responses (Criterial questions 1,4, 5 6, & 7).

Pursuant to Enterprise Wre Conpany, supra, one negative response

is sufficient to invalidate the Enployer’s action, and sustain
the grievance. In this case there are five (5) negative
responses.

It is wundisputed that initially Enployer attenpted to

termnate Gievant because it found, by virtue of only the .....
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| nvestigative Report, Gievant to have (1) abused patient ..... :
(2) placed her in seclusion in an unauthorized area, (3) not
obtained an order from the doctor on duty to place her in
seclusion, and (4) failed to conplete the required docunents in
accordance wth hospital policy and procedures.

It is further undisputed that not until, and after a neeting
between Union, Gievant and designates of Enployer, and after
Enpl oyer's own followup did Enployer evaluate the evidence and
conclude that it did not have justification for the term nation
However, w thout further confirmation or corroboration of the
facts, Enployer erroneously believed that the sanme set for
failures in evidence did anobunt to justification of a ten-day
suspension for (1) involuntarily secluding patient ..... in an
unaut hori zed area w thout obtaining an order from the doctor and
(2) failing to conplete the required docunents in accordance with
hospi tal policies and procedures.

The Enterprise Wre Conpany, seven point criterial questions

has established that the Enployer |acked substantial evidence to
find the Gievant guilty of anything, and particularly not guilty

of seclusion by definition of the ......
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Based on the foregoing, the lack of solid, substantial evidence
confirm ng docunentation, corroborating the facts and charges
agai nst Gi evant, the nountain of I nconsi st ent W t ness
statenents, a very weak investigative report, Enployer has failed
to carry its significant burden of proof in order to sustain the
ten-day suspension of Gievant in this case.

Union submits that the record conpels the Arbitrator to
rescind the ten-day suspension of Gievant and award him all
back- pay, benefits of contract and |law to make him whole,
including but not |limted to an award for |ost-overtine and
tenporary assignnent opportunities during the suspension and
during the tinme he was reassigned to the nursing office.

Further the Arbitrator should order expunged from Gievant's
personnel file and other files, any and all derogatory and
related material from this grievance and arbitration, including
the ..... | nvestigative Report.

Finally, the Arbitrator should award the Gievant and Union,
such other and further relief the Arbitrator believes is fair and

equi t abl e under the circunstances of this case.

DECI SI ON AND AWARD

After carefully reviewng the testinony and evidence

presented at the hearings and reviewing the weil-witten briefs
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submtted by Janmes E. Halvorson, Esq., for Enployer and Peter
Liholiho Trask, Esq. for Union, the Arbitrator nakes the
foll ow ng findings. | first nmust note that | do not feel
conpelled to address every single argunent set forth by these
abl e advocates. This does not nean | have not read and reread
the record and the briefs and carefully considered all the
argunents. Rather, | choose to speak only to those el enents that
have a significant inpact on ny decision making process and
al t hough considered, I will not comment on those argunents | find
superfluous, redundant, or rendered noot by ny final decision.

Uni on and Enpl oyer have applied Arbitrator Daugherty's Seven-
Step Test to determ ne whether there was just and proper cause to
discipline Gievant. An answer of "no" to any of the Daugherty's
guestions would indicate that there is not just and proper cause.
Enpl oyer argued that "the test no longer requires a finding of
"no just cause" if there is a "no" answer to any one of the seven

tests. H |l haven Corp., 91 LA 451 (MCurdy 1988)". In this

Arbitrator's opinion, the opinion of one Arbitrator does little
t o persuade this Arbitrator fromrequiring a "yes" answer to
each of the seven questions articulated by Daugherty in proving

j ust cause.
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1. Did the Enployer give the Enployee forewarning
or foreknow edge of the possible or probable
disciplinary consequences of the Enployee's
conduct ?

The Arbitrator finds the answer to this question to be
"yes". Grievant was a |icensed Registered Professional Nurse Il
The Arbitrator would expect a trained professional to be aware of
all rules and policies involving patient care. Any RN nust know
that patient abuse is a serious matter that could if proven
jeopardize a RN s career. As Enployer pointed out in their

ar gunent :

Grievant hinself acknow edges that policies and procedures nostly
applying to nursing, such as pertaining to seclusion, are readily
avail able at the nursing station. Moreover, Gievant testified
at length concerning the specifics of the seclusion policy and
procedures as well as the need for "one hundred percent
conpliance." Thus, Gievant was clearly inforned of Enployer's
expectations, the neans to carry out those expectations and the
consequences of failure to neet these expectations.

2. Was the Enployer’s rule reasonably related to (a)
the orderly, efficient, and safe operation of the
Enmpl oyer's business and (b) performances that the
Enpl oyer m ght properly expect of the Enpl oyee?
There is no dispute that the Seclusion and Restraint Policy
of the ..... relates to the (a) orderly, efficient, and safe
operation of the ..... and to the (b) performance that Enployer

m ght properly expect of an enployee. Therefore the answer to

this question is "yes".
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3. Dd the Enployer, before admnistering discipline
to an Enpl oyee, nmake an effort to di scover whether
the Enployee did in fact violate or disobey a rule
or order of the Enployer?
Uni on does not dispute that Enployer nmade an effort to
di scover whether Gievant did in fact violate or disobey a rule
or order of Enployer. As Enpl oyer pointed out Gievant had the
benefit of four investigations. The answer to this question is
"yes".
4. Was the Enployer's investigation conducted fairly
and objectivel y?

This case poses a dilemma for the Departnent. Feder al
scrutiny in the area of patient abuse and the requirenents of
just cause contained in the collective bargaining agreenent
between the parties. The inpact of a finding by Enployer of
pati ent abuse demands disciplinary action including the discharge
of an Enployee for the first offense. Because of this, Enployer
must be required to conduct a thorough investigation. Thi s
requi renent i s heightened because a RNs career is at stake. The

State's duty to protect patients nust be balanced against its

obligation to conduct a conplete investigation. A conpl ete
investigation requires that all possible wtnesses nust be
interviewed. 1In regards to the investigator's duty to interview
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all witnesses Mike testified that: "That he (investigator) is
not to nmake a judgenent about when enough is enough”

In this case the investigator was not part of the
Departnment's staff. The ..... is nonitored by the United States
Departnent of Justice to ensure conpliance with contenpt orders
as a result of a class action suit initiated in 1991. Pur suant
to this nonitoring, the Investigations D vision of the State
Department of the Attorney General assigned investigators to
..... whose primary duty is to investigate allegations of patient
abuse. ..... , was the investigator assigned in this case to
conduct the investigation of Gievant’s alleged patient abuse.
He testified that he had an office at the hospital and woul d
spend at | east three of his five-day workweek at the hospital.

It was clear to the Arbitrator that ..... | acked the
necessary knowl edge and training in conducting an investigation
to satisfy the requirenments of just and proper cause as contai ned
in the agreenent. He testified that the burden of proof in this
case was preponderance of evidence. He defined preponderance as
fifty percent plus one. In this Arbitrator's experience,
attorneys, labor relations personnel and business agents have
argued at hearings and through post hearing briefs what standard

of proof should be applied in any given case.
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Beyond a reasonabl e doubt, clear and convi nci ng and preponderance
of evidence are the standards that are typically argued by the
parties. The Arbitrator decides what standard to apply. An
investigator clearly over steps his bounds when he determ nes
what standard to apply and conducts his investigation to satisfy
t hat standard.

The ..... investigation can in no stretch of the inmagination
be considered fair and objective.

The ..... i nvestigation concluded that Gievant:

"Charge MNurse ..... , and Patient R ght's Advocate .....
conspired to cover-up patient ..... 's abuse conplaint against
..... when: 1) ..... and ..... both denied the incident involving
..... ',s conplaint had ever occurred; 2) Miultiple staff w tnessed
and verbally confirnmed ..... used unnecessary excessive force
when he "dragged" ..... into her room and secluded her there
against her wll wthout obtaining a Physician's Oder; 3)
Multiple staff confirmed ..... was present and observed .....
prevent ..... fromexiting her roomwhen he bl ocked the door with
his foot; 4) In the Progress Notes ..... and ..... failed to
correctly docunent this incident as it had actually occurred and
they failed to file the required Patient Event Report; ) It
appears ..... intentionally failed to process ..... 's Patient
Gievance Form through the proper channels as required which
woul d have resulted in an investigation. Patient Abuse - Negl ect
was substanti at ed. (enphasi s added)

Conspiracy to cover up patient abuse? How in the world did
..... conclude that there was a cover up involving the patient
rights advocate? He assunmed that ..... filed a grievance and
that ..... , the very person responsible for patient's rights
destroyed the grievance form This is a serious charge. Wat is

| acking is proof.
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The evidence ..... obtai ned did not support his concl usion
that Gievant "dragged" ..... into her room The Departnent's
i nvestigations subsequent to ..... "s investigations and the pre
di sm ssal hearing concluded that there was insufficient evidence
to support this claim The Departnent discovered through its
investigation that ..... did not make an attenpt to interview all
avai |l abl e wi t nesses.

The nmere fact that an outside agency (Attorney GCenerals
Ofice) usi ng pr of essi onal i nvestigators conduct ed t he
i nvestigation does not in itself add nore weight and credibility
to ..... s findings and conclusions. As a professiona
investigator, the Arbitrator will hold him to a much higher
standard than it would hold a supervisor or other nenber of
managenent charged wth conducting an investigation. Any
i nvestigator and especially a professional investigator can not
wear blinders in his attenpts to substantiate allegations of
pati ent abuse. There is another side of the equation that can
not be ignored. That is the right of the accused to be
vindicated by the results of a fair, objective, conplete and
inpartial investigation. The investigator mnust establish nore
t han probabl e cause. There is no grand jury to determ ne whet her
an indictnment should be issued. In the | abor arena the results

of an investigation nmust prove that Gievant conmtted the acts
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that warrant any form of discipline. The grievance process is
the Grievant’s only mechanismto prove his innocence. It is his
only opportunity to challenge the investigation. In this case
t he grievance process worked.

The Departnent after conducting their own investigation
found in followng up on information provided by Gievant that
there was insufficient evidence to support the discharge of
Gi evant. Enpl oyer was only able to substantiate that G evant
had prevented ..... from exiting her room when he blocked the
door with his foot.

The Arbitrator finds t hat Enmpl oyer's subsequent
i nvestigations conducted by ..... and ..... to have been fair and
obj ecti ve. They followed up on the additional material and
information provided by Gievant and as a consequence Gievant's
di scharge was reduced to a ten-day suspension. These additional
materials included statenents of support for the Gievant signed
by several of the staff w tnesses who had made prior statenents
agai nst him
..... conducted additional interviews of six of the
W t nesses and she confirnmed the followng staff nenbers saw the
Gievant wwth his foot against ..... 's door: ..... s e e :

and ...... Two of these staff nenbers confirnmed their
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initial statenents against Gievant even though Gievant had
obtai ned their signatures of support.

The Arbitrator can give no weight to the witten statenents
of co-workers and subordinants obtained by Gievant. It was
obvious to the Arbitrator that their inconsistent statenents were
the result of Gievant wusing pressure to influence their
st atenents. Gievant, in the Arbitrator's opinion crossed the
line in his efforts to prove his innocence. By doing so he

conprom sed his own credibility.

The answer to this question is "no" in regards to the .....

i nvestigation and "yes" to the ..... and ..... i nvesti gati ons.

5. Did the Enployer obtain substantial evidence or
proof that the Enployee was guilty as charged?

Uni on ar gued:

Under Enterprise Wre Conpany, 46 LA 359, (1966), the fifth
criterial question asks, simlarly, "At the investigation did the
"judge" obtain substantial evidence or proof that the enployee
was gquilty as charged?’ The inquiry according to Arbitrator
Daugherty includes a review of the foll ow ng notes:

Note 1: It is not required that the evidence be
conclusive or "beyond all reasonable doubt.”™ But the
evi dence nmust be truly substantial and not flinsy.

Note 2: The managenent "judge" should actively search
out w tnesses and evidence, not just passively take
what participants or "volunteer” witnesses tell him

Note 3: Wien the testinony of opposing at the

arbitration hearing is irreconcilably in conflict, an
arbitrator seldom has any neans for resolving the
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contradictions. Hs task is then to determ ne whet her
the mnagenment "judge" originally had reasonable
grounds for believing the evidence presented to him by
hi s own peopl e.

The Arbitrator has not |oss focus of the fact that this is
not a discharge case. It is a case where Gievant was suspended
for ten-days. The ten-day suspension was issued because Gi evant
(1) involuntarily secluded patient ..... in an unaut horized area
w thout obtaining an order from the doctor and (2) failed to

conplete the required docunents in accordance wth hospital

policies and procedures. Enployer argued:

The evidence against Gievant is substantial. The initial
investigation had four staff nenbers (..... s e y e , and
..... ) stating that Gievant was blocking ....."'s door. Gievant
requested additional investigation at the pre-dismssal hearing
and ..... confirmed with tw of the staff that Gievant was
bl ocking the door (..... and ..... ) . Gievant asked for an

additional investigation at the step 2 and step 3 neetings.
..... not only confirmed wth three of the staff (....., .....

and ..... ) that Gievant was blocking ..... door with his foot,
..... found a fifth staff nmenber (.....) who also confirmed that
the Gievant was bl ocking the door. Moreover, this new w tness

was one the Grievant had presented as one who would support his
posi tion.

The problem with this argunent as Union points out is
Enpl oyer's reliance on the ..... i nvesti gati on. The Arbitrator
has ruled that his investigation was not fair and objective.
That does not nean however that Enployer through the ..... and
..... investigations failed to obtain substantial evidence or
proof that Gievant was guilty as charged. They satisfied
Daugherty’s notes one, two and three raised by Union above. The

evi dence
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t hey obtained was substantial, they actively sought out w tnesses
and the Arbitrator believes they had nore than reasonabl e grounds
for believing the statements given by the wtnesses they
i ntervi ened. Gving no weight to the ..... i nvestigation the
Arbitrator finds the answer to this question is "yes".

Uni on argued that:

Furthernore the ..... definition of seclusion is not net
under the facts established in this case. In particular .....

was not secluded since the record reflects that patients are able
to walk from their room through the bathroom to the adjoining

room and exit that way. As shown during the wal k-through of
..... it is inpossible to be locked in a roomw th an access to a
shared bat hroom |f there was no seclusion, then, according to

M i ke, there would be no need to conplete the required docunents.

Uni on can not assune that ..... had the capacity to exit her
room from the adjoining room No evi dence was produced to show
that ..... or any patient entered or exited their roons through
the adjoining room The Arbitrator finds based on the evidence
that Gievant did seclude ..... and failed to file the

appropriate reports.

6. Has the Enployer applied its rules, orders, and
penal ti es evenhandedly and w thout discrimnation
to all Enpl oyees?

This argunent wusually entails allegations of disparate

treatment nmade by Union. There is no evidence in the record that
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woul d support this argunent. The answer to this question is
"yes".
7. Was the degree of discipline adm nistered by the
Enpl oyer in this case reasonably related to (a) the
seriousness of the Enployee’'s proven offense and
(b) the record of the Enployee in his service with
t he Enpl oyer?

The Arbitrator finds that Enployer's action in reassigning
Grievant or any enployee where there are allegations of patient
abuse is necessary to protect the patient and the Hospital.
Dependi ng on the severity of the allegation this action should be
taken immediately upon discovery and substantiation of an
all egation of patient abuse. What it is troubling to the
Arbitrator is that the incidents that lead to the dismssal and
reduction to a ten-day suspension occurred on My 19, 1997 and
were brought to the attention of Enployer on My 21, 1997. The
reassi gnment did not occur until June 26, 1997 or July 31, 1997.
This is despite the federal mnmandate to expeditiously conduct
i nvestigations of alleged patient abuse.

Enmpl oyer argued and the Arbitrator would agree that:

Cenerally, an arbitrator should not substitute his own judgnent
as to the appropriate disciplinary action for that of Enployer
absent conpelling evidence that Enployer has abused its
di scretion. Wirlpool Corp., 58 LA 421, 430 (1972). O, as nore

recently opined by arbitrator Kanner in Caro Center, 104 LA 1092
(1995):
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In ny opinion, the bottomline followed by the majority
of Arbitrators is that, where the discipline/discharge
appears unreasonable in the light of all the facts, the
Arbitrator has the authority to nodify or vacate it.
But | am also of the view that managenent's deci sion
should not lightly be wupset if wthin the broad
paraneters of reasonabl eness.

Enployer's initial reliance on the ..... i nvestigation and
decision to termnate Gievant can not be ignored. Enployer nust
be held accountable for its actions. | nvestigators nust have a
wor ki ng knowl edge of the collective bargai ning agreenment and nore
inportantly an understanding of the concept of just cause.
Although the Arbitrator finds that Enmpl oyer's  subsequent
i nvestigation conducted by individuals know edgeable in the | abor
relations arena established that Gievant secluded ..... by
pl aci ng his foot against her door the ten-day suspension shall be
reduced to a witten warning. Enmpl oyer's decision to suspend

Gievant is not found to be within the "broad paraneters of

r easonabl eness".

AWARD

For the reasons stated above, the grievance filed by the
Hawai i Governnment Enpl oyees Association, AFSCME Local 152, AFL-
Cl O on behalf of Gievant ..... , 1s sustained in part and denied
in part. The ten-day suspension shall be reduced to a witten

warning. Gievant shall be awarded ten days back pay and
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attendant benefits. These benefits do not include |ost
conpensation for tenporary assignnment and overtinme Gievant would
have received had he not been reassigned and subsequently
suspended. The Arbitrator will retain jurisdiction of this case
for sixty days for the sole purpose of resolving any questions

involving the inplenentation of this award.

DATED: February 25, 1999, Honol ul u, Hawai i

Ji m Ni chol son
Arbitrator

Subscri bed and sworn to before me
This 25'" day of February 1999,

My Comm ssion expires on: 7/11/2001
Cheryl C. Castro
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